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Docket No. 97-239-C
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Dear Mr. Walsh:
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Enclosed is the Petition for Rehearing or Reconsideration of _'I-&T, :71
SECCA, South Carolina Cable Television Association and MCI of,._arderi i
No. 2003-215 in the above matter. Please file stamp the extrav¢-ppie_s-_9

provided and return them with our courier. By copy of this letter We are
serving a copy of the Petition on all parties of record.

Please call if there are any questions.

Very truly yours,

& MOORE, P.C.

FRE/jmp

Enclosure

cc/enc: All parties of record

POST OFFICE BOX 944, COLUMBIA, SC 29202 • 1901 MAIN STREET, SUITE 1200, COLUMBIA, SC 29201

PHONE: 803.779.8900 •FAX: 803.252.0724 OR 803.771.9411 •INTERNET: WWW.ROBINSONLAW.COM
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PETITION FOR REHE_JNG_

OR RECONSIDERATION

OF AT&T, SECCA, SOUTH

CAROLINA CABLE

TELEVISION ASSOCIATION

AND MCI OF

ORDER NO. 2003-215
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Come now AT&T Communications of the Southem States, LLC ("AT&T),

Southeaster Competitive Carriers Associations ("SECCA"), South Carolina Cable

Television Association, and MCImetro Access Transmission Services, LLC, MCI

WorldCom Communications, Inc., and MCI WorldCom Network Services, Inc.

(collectively referred to as "MCI,") 1 and respectfally submit their Petition for

Reconsideration to the South Carolina Public Service Commission ("Commission") of its

Order No. 2003-215, issued April 15, 2003.

1. AT&T, SECCA, South Carolina Cable Association and MCI

("Petitioners") intervened as formal parties of record in this docket.

2. In Order No. 2003-215 the Commission approved an increase o_'o
.-o

roxima,oly*66mi,,ioni. amountof  a o, na niver a, '--'
pp • _. __ _-. LC_°

("USF"). This increase was requested by six (6)incumbent local exchange came_'_ c9 /_a

"ILECs" - the petitioning Independent Telephone Companies ("ITCs"). _ -"- _ _._

-- -w_--___=n_
In proceedings in this docket since 1998 these certificated carriers and their predecessors in (--"-_"f_ _J

interest havereferred to themselves collectively as "WorldCom." On April 14, 2003 WorldCom, Inc., the

parent corporation of these carriers, announced that its brand name would be henceforth identified as
"MCI."



3. On April 22, 2003 Petitioners received a copy of Order No. 2003-215.

4. As permitted by S.C. Code §58-9-1200 and the Commission's Rules of

Practice and Procedure, S.C. Code Regs. 103-836, 10!3-842 and 103-881, Petitioners

respectfully petition the Commission for reconsideration of the following described

findings and conclusions. Each such finding or conclusion cited constitutes error and

arbitrary and capricious action, and is clearly erroneous in view of the reliable, probative

and substantive evidence on the whole record, in violation of Chapters 5 and 9 of Title

58, and Chapter 23 of Title 1 of the Code of Laws of South Carolina, and is an abuse of

discretion. In addition, each error violates the Due Process and Equal Protection Clauses

of the Fourteenth and Fifth Amendments to the Constitution of the United States, and

violates S.C. Const. Arts. I §3 and IX, § 1.

5. In Order No. 2003-215 the Commission found that the amount of funding

requested by the petitioning ITCs in this proceeding, when combined with the funding

they have received as a result of prior proceedings in this docket, does not exceed one-

third (1/3) of the USF for each company. Consequently, the Commission found that the

petitioning ITCs are not required to update the results of their cost studies for basic local

exchange service, and approved the petitioning ITCs' requests. ¶¶ 6, 7 and 13, at pp. 17,

21; also, ordering ¶¶ 1, 2, at pp. 21-22. The Commission, however, has not determined

the size of the USF pursuant to §58-9-280(E)(4), in this proceeding or any prior

proceeding. Moreover, the Commission has not determined the amount applicable to any

company based on any such determination pursuant to §58-9-280(E)(4). Therefore, the

Commission has violated S.C. Code §58-9-280(E)(4).
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6. As analternativeto determiningthe sizeof theUSF, theCommissionmay

useestimatesto establishthe size of the USF on an annualbasis. S.C. Code§58-9-

280(E)(4). The Commissionhasnot usedany suchestimates.Evenassumingthat the

Commissionhasusedsuchestimates,theCommissionhasnot establisheda mechanism

pursuantto §58-9-280(E)(4)for adjustingany inaccuraciesin the estimates. Instead,the

Commissionin Order No. 2003-215,while stating thai:it is "within [its] purview" to

examinethe ILECs' annualearnings,eschewsanyactionto adjust"projectedamounts,"

andconcludesthat"implementingaprocedureto tracktheaccuracyof projectedrevenue

lossesis unnecessary,"in violation of §58-9-280(E)(4).¶ 9 at pp. 18-19.

7. The intraLATA toll, extendedarea service and similar expandedarea

callingplansof thepetitioningITCswhoseratesarebeingreducedby theCommissionin

this proceeding,and for which the Commissionis permitting the petitioning ITCs to

recoverfrom theUSF,areinterexchangeservicesor combinationsof local exchangeand

interexchangeservices.¶¶ 10,13,at pp. 19-21. SeeT. 33,55,90,208,254,257-59.The

servicesthusreceivingUSF subsidiesarenotbasiclocal exchangeservices. Basiclocal

exchangeserviceis the only serviceexpresslysupportedby the USF. S.C.Code§58-9-

280(C)(5)&(E). Thereis no evidenceof the extentto which the ratesto be reducedby

thepetitioningITCs areproviding implicit subsidiesto basiclocal exchangeservices,or

theeffectonsuchsubsidiesof theproposedreductionsin rates. Consequently,S.C.Code

§58-9-280(C)(5)&(E)hasbeenviolated.

8. The petitioning ITCs have not provided,and the Commissionhasnot

adduced,evidenceasto how thecostestimatesof theservicesunderanalysisrelateto the

costof providing anyotherserviceofferedby thecarrier. T. 86, 153,187,199-200.The



earningsandfinancial conditionsof these companies and the effects of the proposed rate

changes on other services are admittedly relevant, but remain unknown. T. 153, 165,

169-76, 182, 187-90. This is tantamount to improper, single-issue ratemaking. Nor

should the Commission assume that the cost of basic local exchange service equals the

historical booked cost. Some of these costs date from 1996, an "eternity" ago in the

telecommunications industry. T. 256-57. Further, just because a cost is embedded it

does not necessarily follow that it is appropriate or reasonable for cost recovery. Cost not

associated with providing service - e.g., due to inefficiencies and costs not prudently

incurred - exists in the historical booked cost. T. 183,239-40. Costs that were incurred

due to imprudent business decisions do not provide any service and do not contribute to

the "costs of providing basic local exchange services". S.C. Code §58-9-280(E)(4). If

the costs that have not been prudently incurred were eliminated, there may be no need for

universal service support.

9. The Commission rejects any analysis of stimulation of demand, on the

grounds that a) "(w)hile there is a possibility demand would increase with a decrease in

price, there is also a possibility that demand would decrease, depending on the nature of

the calling plan and what other providers in the area are offering," ¶ 8 at p.18, and b)

any stimulation in demand would likely be accompanied by an increase in expenses to

meet the demand. ¶ 8 at p. 18. These conclusions are based on patently incredible ITC

testimony that mocks the laws of economics and is contrary to common sense. Demand

would not decrease for a product whose price was decreased, unless that product is a

luxury item whose value is a result of its high price. Telephone service is no such

commodity, as the relevant markets daily demonstrate. Moreover, not all the costs of
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providing telephone service are traffic-sensitive. Stimulation in demandmay well

increasetraffic-sensitivecosts,but it will not affectthosecostsof thenetworkthat arenot

traffic-sensitive. Thusstimulation in demandwill logically result, overall, in decreased

per unit costs. Indeed, the petitioning ITCs acknowledgeto the Commissionthat

demandcould well change,T. 62, 100,113,while concedingthat reducingrateswould

havetheeffectof increasingrevenues.T. 36. At the s_metime, the ITCs alsorefuseto

accedeto anyauditthatwould evaluatewhethertheproje,cteddecreasesin revenuesfrom

ratereductionsin facthaveoccurred. T. 37-39,94-97,111,114, 116-17,153,224. Thus

the Commissionhas relied on the ITCs' statementsabout the economiceffectsof rate

decreasesin violation of §58-9-280(E).SeeT. 111-15,191,218,221,223-25.

10. The Commissionconcludesthat the petitioning ITCs are in the "best

position to determinewhat marketpressuresexist andwhich servicesaremore critical

than othersto reduce." ¶ 10,at pp. 19-20. Consequently,ILECs are to choosewhich

servicesreceive rate reductions,and, therefore,which serviceswill not receive rate

reductions. At the sametime, theyarealsoto choosewhich servicesandto what extent

suchservicesshouldbe replacedwith USF assistance.Conversely,andnotwithstanding

the elimination of implicit subsidy implied by the calculation required by §58-9-

280(E)(4),ILECs are also to chooseto what extent suchservicesshould continueto

provide implicit supportfor "universal service." SeeT. 19, 25-26, 80, 85; T. 182-83,

187,190,200. Indeed,thepetitioningITCsdonot provideandtheCommissiondoesnot

conduct an analysisof the amountof implicit subsidythat exists in the rates to be

reduced.Instead,theCommissionassumesthattheir ratesaresetabovecost,andthatthe

marginby which thoseratesexceedcostssubsidizesbasiclocalexchangeservice.¶ 5, at



p. 17. SeeT. 42,216-24,227-29,240. As a result,it is the ILECs, not the Commission,

that areallowedto regulatehow much andwherecompetitiveentry will occur in their

markets. SeeT. 185,215,231-32,233-34,236. Thusthe Commissionhasviolatedthe

Due ProcessClauseof the Fourteenthand Fifth Amendmentsto the United States

Constitution,SC. Const.Arts. I, §3 andIX, §1, andhas;unlawfully delegatedpowerto

regulate,in violation of S.C.Code§§58-3-140and58-9-280(E)(4).

11. Order No. 2003-215 violates the requirementsof S.C. Code §58-9-

280(E)(4)becausethe order does not establishthe size of the USF. Section 58-9-

280(E)(4)requeststhat"the sizeof theUSFshallbedeterminedby the Commission..."

Section58-9-280(E)(4)alsorequirestheCommissionto establishthesizeof the fundby

calculatingthe differencebetweenthe"costs of providing basiclocal exchangeservices

andthemaximumamountit may chargefor the services."Ordernumber2003-215does

not engagein thecalculationrequiredby thestatuteanddoesnot establishthe sizeof the

fundbut ratherallows the incumbentlocal exchangecarriers,ascarriersof last resort,to

establishthe sizeof the fund asthey seefit by making rate reductions. By the plain

languageof thestatutetheGeneralAssemblyrequiredthis Commissionto determinehow

largethe USF would be. In Order No. 2003-215the Commissionhasabdicatedthis

responsibility.

12. TheUSFestablishedin OrderNo. 2003-215is abarrier to entryprohibited

by §253 of the FederalTelecommunicationsAct of 1996aswell as S.C.Code§58-9-

280(E) which requiresthat the stateUSF "must not be inconsistentwith applicable

federallaw." TheUSF contemplatedby OrderNo. 2003-215is abarrier to entrybecause

it permitsincumbentlocal exchangecarriersto protect themselvesfrom competitionby



loweringratesfor servicesasto which they facecompetitionandrecoveringprojections

of lostrevenuesfromtheUSF.

13. Order No. 2003-215 furthers the creation of a potentially massive

intrastateUSF which will serveas a barrier to entry and will stifle competition in

violation of federal and statelaw. The fund is oversizedbecausethe Commission's

approachin calculatingtheUSFmismatchescostsandrevenuesin violation of S.C.Code

§58-9-280(E). The Commission'sformula usesall costsassociatedwith the facilities

usedby local exchangecompaniesto provide telecommunicationsserviceswhile the

formula only usesrevenuesreceivedfrom the provision of basic local residentialand

businessservices.This mismatchingof costsandrevenuescreatesa fund whichwill be

solargethatit will serveasabarrier to entryby potentialcompetitorsandwill otherwise

inhibit competitionin contraventionof the SouthCarolinaTelecommunicationsAct and

theFederalTelecommunicationsAct.

14. Order No. 2003-215conflicts with federal law in contraventionof the

FederalTelecommunicationsAct of 1996in its continuationof the Commission'spolicy

of assessingcontributionsto thestateUSFon interstaterevenues.Interstaterevenuesare

subjectto a federalsurchargeto supportthe federaluniversalservicefund. The South

Carolina intrastate USF impermissibly burdens federal universal service support

mechanismsin violation of 47U.S.C.§254(f)by imposinganadditionalstatesurcharge

on thosesameinterstaterevenues.

15. TheUSFdescribedin OrderNo. 2003-215is discriminatoryin themanner

in whichcompaniesthat qualify ascarriersof last resortmaybe allowedto receivefunds

fromtheUSF. OrderNo. 2003-215permitswithdrawalof fundsfrom theUSFonly upon



showingthat a local exchangecompanyhasreducedratesto removeimplicit subsidies.

Although the term "implicit subsidy" is not defined in §58-9-280or in any of the

Commission's orders it can only apply to incumbent local exchangecompanies.

Competitivelocal exchangecarriersdo not haverateswhich contain implicit subsidies

andcannotthereforemakethe showingrequiredundertile termsof OrderNo. 2003-215

to receivefundsfrom theUSF. This featureof theUSFviolates47U.S.C.§254(0which

provides that state universal service plans must operate in an equitable and non-

discriminatorybasis. A plan which requiresall carriers',to contributebut only permits

certaincarriersto takefrom thefund is inequitableanddiscriminatory.

16. In Order No. 2003-215 the Commissionreaffirmed its findings and

conclusionsfrom prior ordersconcemingtheUSF. ¶¶ 7-111,at pp. 17-20. Thesefindings

and conclusionsfail to properly allocatethe costsassociatedwith outsideplant to all

service,in violation of S.C. CodeAnn. §58-9-280(E)and 47 U.S.C. §254(k),and the

FCCSeparationsrequirementsat 47C.F.R.Part36. SeeT. 188,217-18,221.

WHEREFORE,thesePetitionersaskthatthe Commissionreconsiderits decision

in OrderNo. 2003-215andenteranorderconsistentwith thispetition.

DarraW. Cothran,Esquire
WoodwardCothran& Hemdon
PostOfficeBox 12399
Columbia,SouthCarolina29211

KennardB. Woods,SeniorAttomey
MCImetmAccessTransmission
Services,LLC, MCI WorldCom
Communications,Inc.,andMCI
WorldComNetwork Services,Inc.
Six ConcourseParkway,Suite3200
Atlanta,Georgia30328



Attomeysfor MCImetroAccess
TransmissionServices,LLC, MCI
WorldComCommunications,Inc.,
andMCI WorldComNetwork Services,Inc.

ROBINSON,McFADDEN & MOOREP.C.

By:
_"a_ P£.El'ferbe,III
BonnieD. Shealy
PostOfficeBox 944
Columbia,SC29202
(803)779-8900

Attorneys for Southeast Competitive
Carriers Association and South Carolina
CableTelevisionAssociation
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CERTIFICATE OF SERVICE

This is to certify that I, Jami M. Paquette, a Legal Assistant with the law firm of

Robinson, McFadden & Moore, P.C., have this day caused to be served upon the

person(s) named below the Petition for Rehearing or Reconsideration of AT&T,

SECCA, South Carolina Cable Television Association and MCl of Order No. 2003-

215 in the foregoing matter by placing a copy of same in the United States Mail,

postage prepaid, in an envelope addressed as follows:

Patrick Turner, Esquire
BellSouth Telecommunications, Inc.
Post Office Box 752

Columbia, South Carolina 29202

Fax (803) 254-1731
patrick.turner@bellsouth.com

Martin H. Bocock, Jr.
Director-External Affairs SC Sprint
1122 Lady Street, Suite 1050
Columbia, South Carolina 29201

Fax (803) 252-6751
martin.h.bocock@mail.sprint.com

Darra W. Cothran, Esquire
Woodward, Cothran & Herndon
Post Office Box 12399

Columbia, South Carolina 29211
Fax (803) 799-3256
dwcothran_wchlaw.com

Gene V. Coker, Esquire
AT&T - Law & Government Affairs

1200 Peachtree Street, NE
Suite 8;100

Atlanta, Georgia 30309
Fax (404) 810-5901
.qenecoker@att.com



M. John Bowen, Jr., Esquire
McNair Law Firm, P.A.
Post Office Box 11390
Columbia, South Carolina 29211

Fax (803) 376-2219
ibowen_mcnair.net

Faye A. Flowers, Esquire
Parker, Poe, Adams & Bernstein
Post Office Box 1509

Columbia, South Carolina 29202
Fax (803) 255-8017
fayeflowers_, pa rkerpoe.com

John F. Beach, Esquire
Ellis, Lawhorne & Sims, P.A.
Post Office Box 2285
Columbia, South Carolina 29202

Fax (803) 799-8479
ibeach_ellislawhorne.com

Scott Elliott, Esquire
Elliott & Elliott, P.A.
721 Olive Street
Columbia, South Carolina 29205

Fax (803) 771-8010
selliottl_mindsprinq.com

Nanette Edwards
ITC^DeltaCom Communications

4092 S. Memorial Parkway
Huntsville, Alabama 35802
NEdwardsCb, itcdeltacom.com

Stan J. Bugner, State Director
Verizon Select Services, Inc.
1301 Gervais Street, Suite 825
Columbia, South Carolina 29201

Fax (803) 254-9626
stan.bu.qner_verizon.com

Elliott F. Elam, Jr., Esquire
Acting Consumer Advocate
SC Department of Consumer Affairs
Post Office Box 5757

Columbia, South Carolina 29250
elam_.dca.state.sc.us

Steven W. Hamm, Esquire
Richardson, Plowden, Carpenter
Robinson
Post Office Drawer 7788

Columbia, South Carolina 29202

Fax (803) 779-0016
sham@rpcrlaw.com

Susan B. Berkowitz, Esquire
SC Appleseed Legal Justice Center
Post Office Box 7187

Columbia, South Carolina 29202
sberk_sciustice.or.q

John C. Ruoff, Ph.D.
4322 Azalea Drive
Columbia, South Carolina 29205
iruoff@bellsouth.net

John M. S. Hoefer, Esquire
Willoughby & Hoefer, PA
Post Office Box 8416
Columbia, South Carolina 29202

Fax (803) 256-8062
ihoefer_willoughbyhoefer.com

Craig K. Davis, Esquire
1420 Hagood Avenue
Columbia, South Carolina 29205
davislawfirn_,earthlink.net

Dated at Columbia, South Carolina this 2nd day of May, 2003.

J_(_i M. Paquet_
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